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Volume XII, Number 27 


The Recognition of New Governments 
Under International Law 


The policy of the United States with reference to rec- 
ognition of revolutionary governments has been much 
discussed during recent years, both in regard to Russia 
and in regard to Latin American governments. Latterly, 
the press has contained many references to a possible early 
recognition of the Soviet Union. The following sketch, 
based on authoritative documents, of the development of 
American policy in the matter of diplomatic recognition, 
is offered with a view to clarifying the issue. 


Poticy Prior to 1913 


In 1793 Thomas Jefferson, then Secretary of State, 
adopted the de facto theory of recognition, instructing the 
American Minister to Paris in these words: 

“We surely can not deny to any nation that right 
whereon our own Government is founded—that every one 
may govern itself according to whatever form it pleases, 
and change these forms at its own will; and that it may 
transact its business with foreign nations through what- 
ever organ it thinks proper, whether king, convention, 
assembly, committee, president, or anything else it may 
choose. The will of the nation is the only thing essential 
to be regarded.” 


Up to the Civil War period this policy was followed 


literally. In 1856 President Pierce said, with reference 
to Nicaragua: 


“It is the established policy of the United States to 
recognize all governments without question of their source 
or their organization, or of the means by which the gov- 
erning persons attain their power, provided there be a 
government de facto accepted by the people of the coun- 
try, and with reserve only of the time as to the recog- 
nition of revolutionary governments arising out of the 
subdivision of parent states with which we are in relation 
of amity. We do not go behind the fact of a foreign 
government exercising actual power to investigate ques- 
tions of legitimacy; we do not inquire into the causes 
which may have led to a change of government. To us 
it is indifferent whether a successful revolution has been 
aided by foreign intervention or not; whether insurrec- 
tion has overthrown existing government, and another has 
been established in its place according to pre-existing 
forms or in a manner adopted for the occasion by those 
whom we may find in the actual possession of power.” 


For some time after the Civil War our policy was more 
cautious # recognizing revolutionary governments. In 


1866, in instructing the Minister to Peru, Secretary of 
State Seward insisted that revolutionary governments 
should not be recognized “until the people have adopted 
them by organic law.” But from 1870 to 1895 newly 
established governments were recognized when they were 
“accepted by the people” without specifying how that ac- 
ceptance should be indicated. 

By the end of the nineteenth century the requirement 
had become common that the new government should 
show a “due regard for obligations under international 
law and treaties.” <A little later it became customary to 
require that new governments should show that they were 
able and willing to honor engagements entered into by 
their predecessors in power. These agreements were 
sometimes specified in according recognition. 

In recent years the usual policy has been to withhold 
recognition until it is shown “that the de facto authori- 
ties are (1) in possession of the machinery of the state, 
(2) administering the government without substantial re- 
sistance to its authority, and (3) in a position to fulfill 
all international obligations and responsibilities of the 
state arising under treaties and international law.” Some- 
times, however, we have recognized governments when 
they were “(1) effectively administering the government 
and (2) were in a position to fulfill their international 
obligations." In a few exceptional cases recognition has 
been withheld until the provisional government was defi- 
nitely accepted by the national assembly or until a presi- 
dential election had been held. 


THE WILSONIAN Pouicy 


Except for the cases noted, the principles laid down by 
Jefferson in 1793 governed American policy in the mat- 
ter of recognition up to the beginning of the administra- 
tion of President Wilson. 

The first* problem of this sort which faced President 
Wilson was that of the Huerta regime in Mexico. Soon 
after his inauguration, on March 12, 1913, he dispatched 
to the American diplomatic officers in Latin America a 
statement of policy which included the following passage : 

“Cooperation is possible only when supported at every 
turn by the orderly processes of just government based 
upon law, not upon arbitrary or irregular force. We hold, 
as I am sure all thoughtful leaders of republican govern- 
ment everywhere hold, that just government rests always 


1Green H. Hackworth, solicitor of the State Department, in 
nee of the American Society of International Law, April, 
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upon the consent of the governed, and that there can be 
no freedom without order based upon law and upon the 
public conscience and approval. We shall look to make 
these principles the basis of mutual intercourse, respect, 
and helpfulness between our sister republics and our- 
selves. We shall lend our influence of every kind to the 
realization of these principles in fact and practice, know- 
ing that disorder, personal intrigues, and defiance of con- 
stitutional rights weaken and discredit government and 
injure none so much as the people who are unfortunate 
enough to have their common life and their common 
affairs so tainted and disturbed. We can have no sym- 
pathy with those who seek to seize the power of govern- 
ment to advance their own personal interests or ambition. 
We are the friends of peace, but we know that there can 
be no lasting or stable peace in such circumstances. As 
friends, therefore, we shall prefer those who act in the 
interest of peace and honor, who protect private rights, 
and respect the restraints of constitutional provision. 
Mutual respect seems to us the indispensable foundation 
of friendship between states, as between individuals.” 

This declaration, Hon. John Bassett Moore, our most 
outstanding authority on international law, has character- 
ized as a “radical and subversive departure from our pre- 
vious policy and practice, and also from the established 
practice and policy of all other governments.” It will 
be noted that the Jeffersonian doctrine was as nearly as 
possible objective, that is, in determining whether or not 
a government was to be recognized, the facts of its con- 
trol of the country, of its acting as a government in its 
internal and international relations, were the things to be 
considered. The question at issue was: “Is there a gov- 
ernment and is it in control without serious resistance to 
its authority?” The Wilsonian principle, on the other 
hand, was subjective and was based on the opinion of the 
government as to whether or not the power of the gov- 
ernment seeking recognition was based on the consent of 
the governed or on force. 

Later that same year President Wilson proposed to the 
Mexican Government conditions for recognition which 
Mr. Hackworth summarizes thus: “first, that there should 
be an immediate armistice, second, that free elections 
should be held, third, that Huerta should consent not to 
appear as a candidate for the presidency, and fourth, that 
all parties should pledge themselves beforehand to abide 
by the results of the election.” These conditions were 
rejected and the Wilson administration did not recognize 
Huerta. Carranza’s government was recognized in 1915, 
after he had agreed, in addition to fulfilling contracts and 
obligations, and protecting the lives and property of for- 
eigners, to make indemnity for injuries caused by the 
revolution, and when the American Government consid- 
ered that sufficient assurance had been given of religious 
toleration and of popular elections when peace should 
be restored. This principle of conditional recognition 
clashes sharply with the Jeffersonian principle. 


SincE THE Wortp War 


The policy of the United States toward the Central 
American countries—Costa Rica, Guatemala, Honduras, 
Nicaragua and El Salvador—has been consistent with the 
policy which these countries adopted in the Treaties of 
Peace and Amity of 1907 and 1923, both concluded in 
Washington. The treaty of 1907 declared that no gov- 
ernment shall be recognized “which may come into power 
in any of the five Republics as a consequence of a coup 
d’état, or of a revolution against the recognized govern- 


ment, so long as the freely elected representatives of the 
people thereof have not constitutionally reorganized the 
country.” The treaty of 1923 strengthened this declara- 
tion by a pledge not to recognize a reorganized govern- 
ment if it included a leader in the revolution or a near 
relative of such a leader, or one who had held high office 
in the government during the accomplishment of the revo- 
lution, or any citizen expressly disqualified for election 
by the constitution of his country. It should be noted 
that these stipulations are all related to the genuineness 
and stability, not the policies, of the governments in 
question. 

The tremendous potency of diplomatic recognition as 
a political weapon was illustrated in an address by Sec- 
retary of State Stimson given on February 6, 1931, in 
which he said: “Since the adoption by Secretary Hughes, 
in 1923, of the policy of recognition agreed upon by the 
five republics in their convention, not one single revolu- 
tionary government has been able to maintain itself in 
those five republics. Twice, once in Nicaragua and once 
in the case of Guatemala, . . . a revolutionary leader has 
succeeded in grasping the reins of government for a brief 
period. But in each case the failure to obtain recognition 
has resulted in his prompt resignation, on account of his 
inability to borrow money in the international markets. 
Several times within the same period a contemplated 
revolution has been abandoned by its conspirators on the 
simple reminder by a minister from this country or one 
of the other republics that, even if they were successful, 
their government would not be recognized; and undoubt- 
edly in many more cases has the knowledge of the exis- 
tence of the policy prevented even the preparation for a 
revolution or coup d état.” 

Since the war period the United States has followed, 
in general, the Jeffersonian principle, with a tendency to 
require that a new government should appear able and 
willing to meet its international obligations. This criterion 
was applied in the case of the “succession states” result- 
ing from the World War. 


Towarp ReEvoLuTIONARY RussIA 


Of especial significance among the precedents estab- 
lished by the United States in the matter of recognizing 
new governments is the policy adopted with reference to 
the provisional government established in Russia upon 
the abdication of the Czar, on March 15, 1917. On 
March 22, one week after the revolution had been 
effected, the American Government recognized the Rus- 
sian Provisional Government, having been assured that 
the new government rested on popular consent, that it 
would vigorously prosecute the war, that the moral effect 
of recognition would be good and that obligations of the 
preceding government would be respected. Obviously, 
this was a far cry from the traditional doctrine of diplo- 
matic recognition. 

When the Kerensky regime was overthrown by the 
Bolsheviki in November of the same year, the new prin- 
ciple was invoked by the State Department to the opposite 
effect, providing reasons for non-recognition of the Soviet 
Government which are summed up by Mr. Hackworth 
thus: 

“(1) Its failure to accord to the persons and property 
of foreigners within its jurisdiction that degree of re- 
spect and protection required by international law; 

“(2) Its failure to respect the international obligations 
of preceding governments; and 

“(3) Its failure to respect the right of otlfér nations 
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to develop their institutions and to conduct their internal 
affairs without interference or control by other states.” 


Opinions oF EXPERTS 


In the course of the discussion following presentation 
of Mr. Hackworth’s paper before the American Society 
of International Law, above referred to, a number of 
positive opinions were expressed. Professor Edwin M. 
Borchard of Yale University said that the policy of non- 
recognition of Soviet Russia had failed to justify itself 
by removing the conditions on which it was based, and 
that, therefore, the policy should be altered. He recalled 
that other revolutionary governments have confiscated 
property; that certain of the states of the United States 
repudiated their debts without occasioning withdrawal of 
recognition by other countries; that the Russian govern- 


ment has indicated willingness to enter into an agreement _ 


to pay the debts if the total amount be reduced, and to 
arbitrate the question of the confiscation of private prop- 
erty; and that Russia has counter claims against the United 
States. In regard to the attack on established institutions 
Professor Borchard remarked that “nothing said by the 
Soviets in defiance of established institutions can exceed 
the denunciations and proclamations of the leaders of 
the French Revolution over a century ago.” 


Professor Ellery C. Stowell of the American Univer- 
sity said that in questions of recognition it is necessary 
to take into account “the nature of the states with which 
you are dealing. . . . We must follow a different policy 
with different types of states, states which do not fulfill 
their international obligations with the same independence, 
with the same completeness,” as do other states. 

Professor Charles G. Fenwick of Bryn Mawr College 
raised the question whether “in the development of inter- 
national organization, we have reached a point where 
recognition might be made by the collective action of all 
the nations acting together. . . . Quite clearly, if the power 
of recognition is to be used to prevent ephemeral revo- 
lutions in certain of the smaller states of this hemisphere, 
the action of the whole collective body of nations in rec- 
ognizing that government collectively would be far more 
effective than the isolated action of the United States.” 
Such international action, he thinks, would make it pos- 
sible to prevent “ephemeral revolutions and to hold a de- 
linquent government up to the standards of international 
conduct.” 

Professor Clyde Eagleton of New York University 
agreed with Professor Fenwick and added that “recog- 
nition, if it means anything, means admission into the 
community of nations,” and that, therefore, recognition 
should be “collective . . . by the organized society of 
nations.” 

Professor Jesse S. Reeves of the University of Michi- 
gan said that “there is no measure of international law 
which limits the policy of any country in this matter ex- 
cept on the side of premature recognition. Delayed rec- 
ognition . . . does not involve rights and obligations in 
international law.” 

Professor Fenwick, however, insisted that the inter- 
national law concerning recognition of new governments 
is that “when the government is de facto and prepared 
to observe its international obligations, the state of which 
that government is the representative has the right to 
demand recognition, and there is an obligation on the 
part of others to accord it.” 

Professor Charles E. Martin of the University of 
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Washington said that if “the act of recognition becomes 
multilateral, we must be careful not to allow it to _be- 
come an instrument of oppression against the recognized 
state.” 


Professor Stowell remarked that “individuals have a 
right to live in association, and to have that association 
recognized by other nations subject to certain conditions. 
It is, therefore, the right of individuals composing the 
community which is at stake.” Non-recognition, as in the 
case of Russia, is “the new form of war.” 


Tue Russian Dests 


In all discussions of the question of recognition of 
Soviet Russia the repudiation of debts is given a promi- 
nent place. The factual basis for this was the decree of 
the Soviet Government issued on February 8, 1918, three 
months after the Bolshevik revolution, annulling debts 
contracted by the previous governments on the ground 
that these governments in no sense represented the inter- 
ests of the workers. This action annulled an obligation 
of $193,000,000 owed to the United States Government 
in repayment of credit extended to the Kerensky govern- 
ment. Along with this repudiation of government credit 
went $441,000,000 in private claims of American citizens. 
The Soviet Government has offered to negotiate concern- 
ing these debts but is unwilling to make settlement with- 
out consideration of counter claims against the United 
States for damages caused by our intervention of 1918- 
1920. It is not contended that the Soviet Government 
has defaulted on any of its own obligations and in gen- 
eral it appears that loans to the Soviet Government are 
considered a good risk. In view of the fact that France 
has deliberately defaulted on her war debt payments, in 
effect repudiating the obligation, without any subsequent 
rupture of diplomatic relations, the question of the obli- 
gations of the Soviet Government would seem to be more 
or less academic. Also it may be put forward on the 
Soviet Government’s behalf that the repudiation of debts 
incurred by previous capitalist governments was all of 
a piece with a policy of redistribution of wealth and in- 
come whereby foreigners were treated in exactly the same 
way as citizens of Russia. 


CoNCLUDING OBSERVATIONS 


The so-called “Stimson Doctrine,” enunciated with ref- 
erence to Manchuria, must be considered as bearing upon 
the issue of diplomatic recognition. The American gov- 
ernment announced that it would not recognize the acqui- 
sition by any state of territory acquired through viola- 
tions of treaties of the government in question or of the 
Pact of Paris. The implication would seem to be clear 
that a government set up in territory so acquired should 
not be recognized, certainly so long as it is believed to 
be under the control of the government which has taken 
possession of the territory. Obviously, to withhold rec- 
ognition in such a case would not do violence to the de 
facto principle, since a puppet government is not a real 
government in the Jeffersonian sense. 

The proposal that recognition be a joint and collective 
act, accomplished by the League of Nations, for example, 
has this important bearing on the de facto principle, that 
the factor of stability, always an important de facto con- 
sideration, would be in large measure determined by the 
giving or withholding of recognition. 

Those who hold to the Jeffersonian principle of de facto 
recognition are, in general, favorable to recognition of 
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the Soviet Union. What the United States has offered 
is, in effect, conditional recognition. The Jeffersonian 
principle would require unconditional recognition, after 
which all claims would be taken up in the manner pre- 
scribed by international law. 


Some Signs of the Times 


The following excerpts from recently issued state- 
ments of church agencies on the economic situation are 
revealing : 


From “The Yardstick,” August 21. (News Release to the 
Catholic press from Father R. A. McGowan, National 
Catholic Welfare Conference )— 


“A boy in a Connecticut sweatshop worked a week and made 
50 cents. He was paid by check. The two cents check-tax was 
deducted, His check was for 48 cents. 

“This is a story that comes out of Connecticut. The states in 
which labor laws are few or their administration lax have been 
a spawning ground of sweatshops these last few years. Sweat- 
shops have overrun the clothing industries in particular. 

“Women and girls work for a few dollars a week—three and 
four and five dollars—rarely as much as ten. They work the 
whole week for that. If others in the family are working, their 
pay checks help pay the grocery bill. If not, the charity bureau 
gives the family a little something. Otherwise they starve. 

“A customer buys a dress or a shirt or underwear or a suit. It 
is a bargain. It is a sweatshop bargain. The retailer bought a 
bargain, too, from the wholesaler or the broker. The sweatshop 
owner got a bargain. Everybody gets a bargain. 

“They rent the brain, eyes and hands of a human being for far 
less than the cost of gas and oil, The human being’s family or 
the charity bureau or both had kept the human being alive, and 
strong enough to walk to work and use brain, eyes and hands. 

“Listen to Pius XI: ‘And so bodily labor, which was decreed 
by Providence for the good of man’s body and soul even after 
original sin, has everywhere been changed into an instrument of 
strange perversion: for dead matter leaves the factory ennobled 
and transformed, where men are corrupted and degraded.’ .. . 

“Most of these sweatshop women and girls are Catholics. I 
talked with a union organizer about one plant in a New England 
state. All are Catholics and the sweatshop is in the shadow of 
the parish church, I talked with another union organizer from 
a Pennsylvania town. As far as she knew all the .. . sweated 
in that town are Catholics. 

“The parish priests in both places are helping. But what is 
needed is lay organization everywhere that will train Catholics 
to know their rights and their duties under Catholic social teach- 
ing, the new Industrial Control law, and the state laws. This 
whole sorry scheme of things must be changed.” 


From the “Information Bulletin” for June, of the Com- 
mittee on Social and Economic Research of the Mon- 
treal Presbytery, United Church of Canada— 


“A student of contemporary social movements must be struck 
by the trend in the thinking of the churches during the present 
year of depression. At no time has the church been entirely lack- 
ing in individuals whose consciences have been roused by the in- 
consistencies between the teaching of Jesus and the life of society. 
But except in rare periods of the Church’s history these have been 
lonely figures. The last three years have witnessed a growing 
sense of corporate concern on the part of the Church for the 
waste, the suffering, the human frustration resulting from the 
present constitution of our social order. Resolutions at many 
church councils have reiterated the plea for an examination of 
our economic and social institutions in the light of the Christian 
ethic. But the significant feature of this year’s conferences has 
been the specific character of the attack upon the evils of our 
present system and the demand for concrete remedial action. 
From Atlantic to Pacific the courts of the churches have been in 
revolt against an attitude of practical acquiescence in things as 


they are. The British Columbia Conference of the United Church 
was the occasion for the formation of a gue for Christian 
Social Action. The Winnipeg Conference discussed carefully 
drafted resolutions in regard to a Christian world order; the 
Christian basis of industry, finance, stock manipulation, life in- 
surance; the Christian basis of world peace. Our scanty reports 
of this conference lead us to believe that the forces of reaction 
were stronger here than in any other section of the country. In 
the Toronto Conference resolutions carried condemning the capi- 
talistic system as unchristian and advocating the socialization of 
credit and banking, and of the important public utilities. The 
Maritime Conference meeting at Sackville called for creation of 
a National Economic Research Board, a Central Planning Board 
‘to the end that all socially necessary economic institutions shall 
be provided and well ordered with respect to protection, distri- 
bution and consumption in order that their benefits may be made 
available for the general good,’ the extension of the practice of 
cooperation and the institution of social insurance. The Mon- 
treal and Ottawa Conference adopted with few amendations the 
report of the Committee of Evangelism and Social Service which 
called for the repeal of Section 98 of the Criminal Code in the 
interests of the long-established tradition of freedom of speech 
and assembly, and which asked for a committee to spend a year 
in study to ‘determine what forms of social, political and eco- 
nomic action are necessary to implement the basic principles 
of social Christianity as set forth in the pronouncement of the 
General Council and to establish in Canada a more Christian 
social order.’ Resolutions were also adopted calling for legis- 
lative control to eliminate waste and protect the primary producer 
and consumer of milk and bread, and demanding that the results 
of the Coal Investigation be made known to the Canadian people, 
‘in the interest of public confidence and in keeping with the in- 
tent of the Combines Investigation Act.’ In the debate reference 
was made to the pronouncement of the Archbishop of Ottawa, 
in respect to the coal and milk investigation. While the resolu- 
tions provoked heated debate the really significant feature was 
the overwhelming majority by which most of them carried. If 
these are signs of the opening of an offensive of militant Chris- 
tianity then there is great hope that the Church may yet call 
forth that ethical leadership so sorely lacking in our economic 
and political affairs.” 


From the Report of the Social Service Commission of the 
New York East Conference, Methodist Episcopat 
Church, May, 1933— 


“In order to hasten the coming of thé kingdom of God on 
earth your committee recommends that: 

“1. Each minister in our conference provide a series of ad- 
dresses followed by an open forum in which our present economic 
system is analyzed, and the proposed modifications (such as the 
‘new deal,’ fascism, socialism, communism) are discussed in the 
light of the ideals and principles of Jesus, He may invite others 
who are specialists to do this in his church; 

“2, Small discussion and study groups be formed in every 
church among the young people and adults to study carefully and 
in detail the actual operation of ‘capitalism’ as well as of what 
is being accomplished in Russia today; 

“3. Our convictions should not simply be expressed in vague 
generalities. The minister should be free to throw himself ac- 
tively into any movement which can be justified by the foregoing 
principles. e should not be partially disenfranchised in any 
way from doing his Christian duty on account of his profession. 
He should be tolerant toward the convictions of others and be 
liberal in spirit, but he should not be limited in any way outside 
the pulpit from exerting himself to the utmost in criticizing the 
social order, in working in and for any political party, or in en- 
deavoring to promote a basic change in any social system which 
disregards the supreme value of human life; 

“4. Our ministers cooperate in organizing the unemployed of 
their churches and communities into unemployed citizens’ leagues 
and that they aid them in developing self-help plans; in formu- 
lating demands for adequate relief; in campaigns for public 
works paying living wages; in seeking unemployment insurance; 
in studying the causes of unemployment, and the proposed reme- 
dies; and in cases of necessity, leading them in demonstrations 


for adequate relief before municipal, county, state and federal 
authorities.” 


Printed in U.S.A. 
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